
397

Office of Assistant Secretary for Housing, HUD § 248.111

(2) Continued in default or fell into
default on or after November 28, 1990,
while the mortgage was held by the
Commissioner;

(3) Fell into default prior to Novem-
ber 28, 1990, if the owner entered into a
workout agreement prior to that date,
and on or after that date, the owner
has defaulted under the workout agree-
ment (and, if the agreement was with
an insured mortgagee, the mortgage
has been assigned to the Commissioner
as a result of the default under the
workout agreement); or

(4) Fell into default prior to Novem-
ber 28, 1990, but has been current since
that date and the owner has not agreed
to recompense the appropriate insur-
ance fund for losses sustained by the
fund as a result of any work-out or
other arrangement agreed to by the
Commissioner and the owner with re-
spect to the defaulted mortgage.

(b) Filing with the Commissioner. The
notice of intent shall be filed with the
HUD Field Office in whose jurisdiction
the project is located. The notice of in-
tent shall identify the project by name,
project number and location. It shall
contain a statement indicating wheth-
er the owner intends to extend the af-
fordability restrictions on the project
by retaining ownership of the project
or transferring it to a qualified pur-
chaser, or whether the owner intends
to terminate the affordability restric-
tions on the project through prepay-
ment of the mortgage or termination
of the mortgage insurance contract.
The notice of intent shall also request
the tenants to notify the owner, the
Commissioner, and the State or local
officer identified in the notice of intent
of any individual or organization that
has been designated or retained by the
tenants to represent the tenants with
respect to the actions to be taken
under subpart B of this part.

(c) Filing with the State or local govern-
ment and tenants. The owner simulta-
neously shall file the notice of intent
with the chief executive officer of the
appropriate State or local government
in which the project is located, or any
officer designated by executive order or
State or local law to receive such infor-
mation, and with the mortgagee. In ad-
dition, the owner shall deliver a copy
of the notice of intent to each occupied

unit in the project and to any tenant
representative, if any, known to the
owner, and shall post a copy of the no-
tice of intent in readily accessible loca-
tions within each affected building of
the project. The copies of the notice of
intent delivered to the tenants and the
tenant representative shall include a
summary of possible outcomes of the
filing which shall be furnished by the
Commissioner. Upon the request of any
non-English speaking tenants residing
in the affected project, the owner shall
tabulate the number and type of trans-
lations needed by the tenants and re-
quest the local HUD field office to pro-
vide the appropriate translations. The
owner shall deliver a copy of the trans-
lated notice of intent to all of the ten-
ants who requested such translation.
The failure of an owner to comply with
any non-federal notice requirements
shall not invalidate the notice of in-
tent.

§ 248.111 Appraisal and preservation
value of eligible low income hous-
ing.

(a) Appraisal. Upon receiving a notice
of intent indicating an intent to extend
the low income affordability restric-
tions under § 248.153 or transfer the
project under § 248.157, the Commis-
sioner shall provide for determination
of the preservation values of the
project pursuant to this section.

(b) Notice. Within 30 days after the
filing of a notice of intent to extend
the income restrictions or to transfer
the project, the Commissioner shall
provide the owner with written notice
of—

(1) The need for, and the rules and
guidelines governing, an appraisal of
the project;

(2) The filing deadline for submission
of the appraisal;

(3) The need for an appraiser retained
by the Commissioner to inspect the
project and the project’s financial
records; and

(4) Any delegation to an appropriate
State agency, if any, by the Commis-
sioner of responsibilities regarding the
performance of an appraisal pursuant
to this section.

(c) Appraisers. The Commissioner and
the owner shall each select and com-
pensate an appraiser who shall:
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(1) Neither be an employee of the
Federal Government nor an employee
or officer of any entity that is affili-
ated with the owner or the mortgagee
of record;

(2) Be certified by the appropriate
State agency under the standards es-
tablished by the Federal Financial In-
stitutions Reform, Recovery and En-
forcement Act of 1989 (12 U.S.C. 1451–
1459); and

(3) Have six years of experience in the
appraisal profession and at least three
years experience in the practice of ap-
praising multifamily residential prop-
erties;

(4) Is not the subject of a charge
issued following a reasonable cause de-
termination under the Fair Housing
Act (42 U.S.C. 3601–3619).

(d) Guidelines. The Commissioner
shall provide to the owner and the ap-
praiser retained by the Commissioner
guidelines for conducting the ap-
praisal. The guidelines established by
the Commissioner shall be consistent
with customary appraisal standards.
The guidelines shall assume repayment
of the existing federally-assisted mort-
gage(s), termination of the existing
Federal low income affordability re-
strictions, simultaneous termination of
any Federal rental assistance, and
costs of compliance with any State or
local laws of general applicability. The
guidelines may permit reliance upon
assessments of rehabilitation needs and
other conversion costs determined by
an appropriate State agency, as deter-
mined by the Commissioner.

(e) Operating expenses. For the pur-
pose of determining preservation val-
ues, the guidelines shall instruct the
appraiser to use the greater of actual
project operating expenses at the time
of the appraisal, based on the average
of the actual project operating ex-
penses during the preceding three
years, or projected operating expenses
after conversion, as determined by the
Commissioner. However, if the current
year operating expenses are higher
than those of the preceding three years
and the Commissioner has made a de-
termination that these costs are un-
likely to decrease in the future, the ap-
praiser shall use current year oper-
ating expenses rather than operating
expenses for the preceding three years

for purposes of comparison with pro-
jected operating expenses after conver-
sion. Likewise, if the current year op-
erating expenses are lower than those
of the preceding years and the Commis-
sioner has made a determination that
these costs are unlikely to increase in
the future, the appraiser shall use cur-
rent year operating expenses rather
than operating expenses for the pre-
ceding three years for purposes of com-
parison with projected expenses after
conversion. Where the highest and best
use of a project is not as rental hous-
ing, the appraiser shall use projected
operating expenses assuming conver-
sion of the project to its highest and
best use.

(f) Preservation values. The preserva-
tion values will be determined on the
basis of the appraisals conducted by
the owner’s and the Commissioner’s
independent appraisers. Each appraiser
will determine both the extension pres-
ervation value and the transfer preser-
vation value, regardless of the owner’s
intentions as indicated in the notice of
intent.

(g) Highest and best use as residential
property. In determining the extension
preservation value of the project, the
appraiser shall assume conversion of
the project to market-rate rental hous-
ing. The appraiser shall, in accordance
with the guidelines established by the
Commissioner, determine the amount
of rehabilitation expenditures, if any,
that would be necessary to bring the
project up to quality standards re-
quired to attract and sustain a market-
rate tenancy upon conversion and as-
sess other costs that the owner could
reasonably be expected to incur if the
owner converted the property to mar-
ket-rate multifamily rental housing.

(h) Highest and best use. In deter-
mining the transfer preservation value
for the project, the appraiser shall as-
sume conversion of the project to high-
est and best use for the property, and
shall, in accordance with the guidelines
established by the Commissioner, de-
termine the amount of any rehabilita-
tion expenditures, including demoli-
tion, that would be necessary to con-
vert the project to such use and assess
other costs that the owner could rea-
sonably be expected to incur if the
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owner converted the property to its
highest and best use.

(i) Submission of appraisal. Within
four months after the filing of the no-
tice of intent:

(1) The owner shall submit to the
HUD Field Office in whose jurisdiction
the project is located, the appraisal
made by the owner’s selected appraiser;
and

(2) The Commissioner’s selected ap-
praiser shall conduct and submit an ap-
praisal to the Commissioner.

(j) Joint determination of preservation
values. No later than one month after
the owner and the Commissioner ex-
change appraisals, the owner and the
Commissioner shall, on the basis of the
appraisals delivered to them, agree on
the preservation values of the project.
If no agreement as to preservation val-
ues can be reached, the owner and the
Commissioner shall jointly select a
third appraiser meeting the qualifica-
tions set forth in paragraph (c) of this
section by the end of six months from
the date that the notice of intent was
filed. The cost of this third appraisal
shall be borne equally by both parties.
The third appraiser must comply with
the guidelines set forth in paragraph
(d) of this section and must conduct
the appraisal and submit an appraisal
within two months after accepting the
assignment. The determination by the
third appraiser of the project’s preser-
vation values shall be binding on both
the owner and the Commissioner.

(k) Timeliness of appraisals. The Com-
missioner may approve a plan of action
to receive incentives under §§ 248.153,
248.157 or 248.161 only based upon an ap-
praisal conducted in accordance with
this section that is not more than 30
months old, unless the failure of the
Commissioner to approve the plan of
action within the 30-month period was
due to circumstances beyond the con-
trol of the owner.

[57 FR 12041, Apr. 8, 1992, as amended at 58
FR 4871, Jan. 15, 1993]

§ 248.121 Annual authorized return
and aggregate preservation rents.

(a) Annual authorized return. For each
eligible low income housing project ap-
praised under § 248.111, the Commis-
sioner shall set an annual authorized

return on the project equal to 8 percent
of the extension preservation equity.

(b) Aggregate preservation rents. For
each eligible low income housing
project appraised under § 248.111, the
Commissioner shall also determine the
aggregate preservation rents. The ag-
gregate preservation rents shall be
used solely for the purposes of compari-
son with the Federal cost limit under
§ 248.123. Actual rents received by the
owner (or a qualified purchaser) shall
be determined pursuant to §§ 248.153,
248.157, and 248.161.

(c) Extension preservation rent. The ex-
tension preservation rent shall be the
gross potential income for the project,
as determined by the Commissioner,
that would be required to support—

(1) The annual authorized return de-
termined under paragraph (a) of this
section;

(2) Debt service on any rehabilitation
loan for the project, assuming a mar-
ket rate of interest and customary
terms;

(3) Debt service on the federally-as-
sisted mortgage(s) for the project;

(4) Project operating expenses as de-
termined by the Commissioner; and

(5) Adequate reserves.
(d) Transfer preservation rent. The

transfer preservation rent shall be the
gross potential income for the project,
as determined by the Commissioner,
that would be required to support—

(1) Debt service on the loan for acqui-
sition of the project;

(2) Debt service on any rehabilitation
loan for the project, assuming a mar-
ket rate of interest and customary
terms;

(3) Debt service on the federally-as-
sisted mortgage(s) for the project;

(4) Project operating expenses as de-
termined by the Commissioner; and

(5) Adequate reserves.
(e) Adequate reserves and operating ex-

penses. For purposes of this section—
(1) Adequate reserves are the amount

of funds which, when added to existing
reserves, are sufficient to maintain the
project, including needed deferred
maintenance, at a level that meets the
standards set forth in § 248.147; and

(2) Project operating expenses shall
be based on operating expenses for the
preceding 3 years, adjusted for reason-
able reductions in operating costs due
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